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Snapshot of Lesson
Grades:  Middle School; High School (Focus)

Subject Focus:  Civics/Government

Estimated Time:  3-4 days

Alignment to National Standards for Civics 
and Government: Grades 5-8; Grades 9-12

Materials/Equipment Needed:
A Conversation on the Constitution with 
Justices Stephen G. Breyer, Sandra Day 
O’Connon, and Anthony M. Kennedy: Free-
dom of Speech, video available at: 
http://www.annenbergclassroom.org/page/a-
conversation-on-the-constitution-freedom-of-
speech

Computer with internet connection and projec-
tor for class viewing.

Materials Included:
Readings and Resources

• Chapter 6:  “The Right to Freedom of Speech” 
from Our Rights by David J. Bodenhamer

•  U.S. Constitution:  First Amendment
•  Synopsis of Cases Referenced in Video

Student Materials
•  Video Follow-Up: “Ten Questions” 
•  Jigsaw Activity: “A Collection of Supreme 

Court Cases: Free Speech” 
•  Activity: “Matters of Interpretation”
•  Activity: “Free Speech Scenarios to Decide”

Teacher Materials 
•  Supplement for jigsaw activity
•  Answer Key: Ten Questions

National Standards for Civics & Government
• Standards level detail for grades 5-8, 9-12

Freedom of Speech:
Finding the Limits
A Lesson by Linda Weber for 
Sunnylands Seminars 2009

SUMMARY  
“Congress shall make no law . . . abridging the freedom of 
speech. . .” – First Amendment, U.S. Constitution 

As part of the Bill of Rights, freedom of speech is guaranteed 
by the Constitution, but it is not defined by it. That task is 
left up to the people through a representative government that 
makes the laws and a judicial system that interprets and ap-
plies the laws to resolve disputes. 

When people bring their First Amendment challenges into 
the court system and decisions are made, principles get es-
tablished that help define the boundaries of free speech for 
everyone. 

While most Americans believe there should be some limits to 
free expression, there is much disagreement about what con-
stitutes speech and where those limits should be. Consequent-
ly, freedom of speech ends up being our most contested right.
 
In this lesson, students gain insight into the many challenges 
involved in defining and protecting free speech. They also 
learn about principles that come from Supreme Court deci-
sions and case law that are applied to define the limits for us 
today.

NOTES AND CONSIDERATIONS
•  This lesson presumes that students are familiar with free 

speech issues and have some experience reviewing Su-
preme Court cases. 

•   Technology is relied on in this lesson to enhance learning 
by facilitating information access, and information gather-
ing. 

•   This is a self-contained lesson with a variety of resources 
and activities that can be adapted to different lengths of 
classes and levels of students.

www.annenbergclassroom.org

http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech
http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech
http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech
http://dev.annenbergclassroom.org/page/yick-wo-equal-protection-clause

http://www.annenbergclassroom.org
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TOPICS
• Constitutional foundations 
• Freedom of speech 
• Rights and responsibilities 
• Role of government 
• U.S. Supreme Court 
• Democratic principles 

Document:  National Standards for Civics and Government (1994) Center for Civic Education
http://www.civiced.org/index.php?page=stds

Grades 5-8 Organizing Questions 

The national content standards for civics and government are organized under five significant questions.  The 
following outline lists the high-level organizing questions supported by this lesson.

I.  What are civic life, politics, and government?
	 A.  What is civic life? What is politics? What is government? Why are government and
	      politics necessary? What purposes should government serve?
	 B.  What are the essential characteristics of limited and unlimited government?
	 C.  What are the nature and purposes of constitutions?

II.  What are the foundations of the American political system?
	 A.  What is the American idea of constitutional government?
	 C.  What is American political culture?
	 D.  What values and principles are basic to American constitutional democracy?

III. How does the government established by the Constitution embody the purposes, values, and 
      principles of American democracy?
	 E.  What is the place of law in the American constitutional system?
	
V.  What are the roles of the citizen in American democracy?
	 B.  What are the rights of citizens?
	 C.  What are the responsibilities of citizens?
	 D.  What dispositions or traits of character are important to the preservation and improvement 		
      		  of American constitutional democracy?
	 E.  How can citizens take part in civic life?

Grades 9-12 Organizing Questions 

The national content standards for civics and government are organized under five significant questions.  The 
following outline lists the high-level organizing questions supported by this lesson.

NATIONAL STANDARDS

http://www.civiced.org/index.php?page=stds
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I.  What are civic life, politics, and government?
	 A.  What is civic life? What is politics? What is government? Why are government and
	      politics necessary? What purposes should government serve?
	 B.  What are the essential characteristics of limited and unlimited government?

II. What are the foundations of the American political system?
	 C.  What is American political culture?
	 D.  What values and principles are basic to American constitutional democracy?

III. How does the government established by the Constitution embody the purposes, values, and principles of American 		
	 democracy?
	 B.  How is the national government organized, and what does it do?
	 D.  What is the place of law in the American constitutional system?

V.  What are the roles of the citizen in American democracy?
	 B.  What are the rights of citizens?
	 C.  What are the responsibilities of citizens?
	 D.  What civic dispositions or traits of private and public character are important to the    
             		 preservation and improvement of American constitutional democracy?
	 E.  How can citizens take part in civic life?

Note:  A more detailed standards-level alignment related to these questions can be found in the “Standards” section at end 
of this lesson plan.   
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Knowledge, skills, and dispositions
	 Students will . . .

Integrated Skills  
1. Information literacy skills  
	 Students will . . .

• Analyze primary and secondary sources 
to gather information

• Organize and analyze information
• Use skimming and search skills.
• Make informed decisions.
• Use technology as a tool for learning.
• 	Analyze information for trends and 

patterns. 

2. Media literacy skills  
	 Students will . . . 

•  Read, view, and listen to information 
delivered via different media formats 
in order to make inferences and gain 
meaning

3. Communication skills 
	 Students will . . . 

• Write and speak clearly to contribute 
ideas, information, and express own 
point of view.

•  Listen for understanding
•  Collaborate with others to deepen 
	 understanding 

4. Study skills 
	 Students will...

•  Manage time and materials
•  Organize work effectively

5. Thinking skills
	 Students will . . . 

•  Describe and recall information
•  Explain ideas or concepts
•  Make connections between concepts and 	

principles
•  Draw conclusions
•  Synthesize information
•  Use sound reasoning and logic
•  Discern the facts 

6. Problem-solving skills
	 Students will . . . 

•  Ask meaningful questions
•  Consider diverse perspectives
•  Support decisions with the facts
•  Explore alternative solutions

7. Participation skills
	 Students will . . .

•  Contribute to small and large group discussion
•  Work responsibly both individually and with 

diverse people.
•  Express own beliefs, feelings, and convictions.
• Show initiative and self-direction. 

STUDENT OUTCOMES

1. State the constitutional basis for freedom of speech. 

2. 	Explain the importance of free speech in a democratic society. 

3. 	Explain events that prompted courts to define principles for deciding free speech issues. 

4. 	Develop an appreciation for the complexities involved in finding the limits to free speech. 

5.  Draw conclusions about the role of citizens in defining free speech for all Americans. 

6. 	Use sound reasoning to defend a position. 
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ASSESSMENT

Evidence of understanding may be gathered from student performance related to the following: 

1.  Student activities
2.  Participation in small and large group discussions

VOCABULARY

• 	abridge—to diminish or reduce in scope. 

• 	case law—law established by judicial decisions as distinguished from law created by legislation. 

• 	freedom—the quality or state of being free: as the absence of necessity, coercion, or constraint in choice or 
action. 

• 	freedom of speech—the right to express information, ideas, and opinions free of government restrictions 
based on content and subject only to reasonable limitations. 

• 	liberty—freedom from external (as governmental) restraint, compulsion, or interference in engaging in the 
pursuits or conduct of one’s choice to the extent that they are lawful and not harmful to others. 

• 	rights—a person’s justifiable claim, protected by law, to act or be treated in a certain way. 

• 	rule of law—the rule of law exists when a state’s constitution functions as the supreme law of the land, when 
the statutes enacted and enforced by the government invariably conform to the constitution. 

• 	speech—forms of expression used to communicate an idea or a thought, not just in words.

		   

Sources for Definitions
FindLaw—Law Dictionary
http://dictionary.lp.findlaw.com/

Annenberg Classroom Glossary
http://www.annenbergclassroom.org/terms

http://dictionary.lp.findlaw.com/
http://www.annenbergclassroom.org/terms
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LESSON OVERVIEW

DAY 1: 
Simple and Complicated 
Video Day: In the video, Supreme Court Justices engage a group of high school students in a dialogue on free speech to 
challenge their thinking about the complexity of the First Amendment right and provide insight into the work of a Court 
concerned with protecting it. 

DAY 2 & 3
Matters for Interpretation
In jigsaw fashion, students work to review a collection of U.S. Supreme Court cases related to free speech in order to 
identify and classify principles established by the Court that help define the limits for us today. 

DAY 4
You Decide
Students analyze four free speech scenarios to decide what matters in light of the principles studied and have an opportu-
nity to express their own points of view. 

Overview:
Students view a video from Sunnylands Seminars 2009 in which Supreme Court Justices Stephen Breyer, Anthony Ken-
nedy and Sandra Day O’Connor engage high school students in a dialogue about free speech to challenge their thinking 
about the complexity of the First Amendment right and provide insight into the work of a Court responsible for protecting 
it. 

Goal: Experience the challenges involved in defining free speech by considering whether different factors matter. 

Materials/Equipment Needed: 
•  A Conversation on the Constitution with Justices Stephen G. Breyer, Sandra Day O’Connon, and Anthony M. Kennedy: 

Freedom of Speech, video available at: 
	 http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech

•  Computer with Internet connection and projector for class viewing 

Student materials (Included): 
• 	“Ten Questions” (1 per student) 

• 	“U.S. Supreme Court Cases Named in A Conversation on the Constitution: Free Speech” 

• 	Chapter 6: “Right to Freedom of Speech” from Our Rights by David J. Bodenhamer  
Also available online at 

http://www.annenbergclassroom.org/files/documents/books/our%20rights/chapter_6_our_rights.pdf

Teacher materials 
•  “Synopsis of Cases Referenced in Video” 

TEACHING ACTIVITIES
DAY 1: Simple and Complicated

http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech
http://www.annenbergclassroom.org/files/documents/books/our%20rights/chapter_6_our_rights.pdf
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Before Viewing 
1. Review the wording in the First Amendment: 
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government 
for a redress of grievances.— U.S. Constitution, First Amendment 

2. Review the definitions. Compare and contrast definitions of freedom and liberty. 

3. Review: 
•  Responsibilities of the 3 branches of government (legislative branch makes the laws; judicial branch interprets the 

law; executive branch carries out the law) 

•  Define “democracy” as government by the people. The people get to decide. 

• Review the structure of the U.S. court system, the role of the U.S. Supreme Court, and how cases get to the Supreme 
Court. (see chart included) 

• Briefly review how the Supreme Court has interpreted the right to free speech: 

The U.S. Supreme Court as the ultimate protector and interpreter of the Constitution has ruled that the government 
may sometimes be allowed to limit speech. For example, the government may limit or ban libel (the communication 
of false statements about a person that may injure his or her reputation), obscenity, fighting words, and words that 
present a clear and present danger of causing violence. In other words, freedom of speech is not absolute. 

The government also may regulate speech by limiting the time, place or manner in which it is made. For example, 
the government may require activists to obtain a permit before holding a large protest rally on a public street. 

When the Supreme Court issues a decision in a free speech case, that decision helps “define” the parameters of free 
speech in this country…one case as a time. Supreme Court cases and cases from other courts form a collective body 
of cases known as case law. From case law we have a better sense of free speech boundaries. Cases brought to a 
court by ordinary people concerned that their right to free speech has been denied helps define the boundaries of 
free expression and ensures its protection for everyone.

4. Briefly discuss the following cases as they are referred to in the video: 
•  Tinker v. Des Moines (1969) (Tinker case referred to by Justice O’Connor) 

•  Texas v. Johnson (1989) (Flag burning case referred to by Justice Kennedy) 

•  Morse v. Frederick (2007) (Mentioned by Justice O’Connor) 

•  Bethel School District No. 403 v. Fraser (1986) (Speech at a high school assembly featured) 

•  Lee v. Weisman (1992) (High school commencement case featured ) 

5.  Distribute the “Ten Questions” and discuss expectations for answers. 

During and After Viewing: 
Students take notes and respond to questions on the handout: “Ten Questions.” Students may need time to view the video 
again at home so they can write more complete responses. 

Homework: 
•  Finish the “Ten Questions.” 

•  Read: Chapter 6: “Right to Freedom of Speech” from Our Rights by David J. Bodenhamer Highlight any 
	 principles or factors that were used to evaluate or decide free speech cases. 
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TEACHING ACTIVITIES
DAYS 2-3: Simple and Complicated

Overview: In jigsaw fashion, students work to review a collection of U.S. Supreme Court cases related to free speech in 
order to identify and classify principles established by the Court that help define the limits for us today. 
Goal: Identify principles set forth in U.S. Supreme Court decisions on free speech cases. 

Materials/Equipment Needed: 
•  A Conversation on the Constitution with Justices Stephen G. Breyer, Sandra Day O’Connon, and Anthony M. Kennedy: 

Freedom of Speech, 30-minute video available at: 
	 http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech

•  Computer lab 

•  62-3x5 cards or squares of paper (1 per Supreme Court case) 

• highlighters 

Student materials 
• Jigsaw Activity: “A Collection of Supreme Court Cases: Free Speech” 

• Activity: “Matters of Interpretation” 

Teacher materials 
• Teacher Guide: “A Collection of Supreme Court Cases: Free Speech” (Companion sections add background information 
to help with discussions related to the student activity.) 

Procedure: 
1.  Go over the homework assignment from Day 1 and ask the students to share the principles they highlighted. 

2.  Distribute the jigsaw activity and go over the instructions. 

3.  Determine the best way to divide up the 62 Supreme Court cases. Students will research assigned cases to complete the 
columns on the chart. 

4.  Distribute one 3x5 card per case. 

5.  Ask students to write the case name, date, and the free speech principle it established or upheld. 

6.  Allow enough time for all work to be completed. 

7. Conclude the activity with a large group discussion that that compiles all the responses for analysis. Draw and label a 
big chart on the board that allows space for the cards to be taped as used. An example follows: (Text in red font is for 
teacher reference during this time.)

http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech
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Primary Consideration Forum (public/private) Protected Speech Unprotected (Limited) 
Speech

Nature of content criteria Public After student cases are 
taped, group under headers 
such as: 

•  political speech
•  ideological speech
•  personal beliefs
•  symbolic speech
•  expressive conduct
•  commercial speech

After student cases are 
taped, group under headers 
such as:

•  true threats
•  fighting words
•  obscene language
•  clear and present 
    danger
•  libel with malics

Time, place, manner Public
Nature of content criteria Private •  defamation

•  invasion of privacy
Time, place, manner Private •  on private property

8.   When the class reconvenes, ask for a volunteer to share a case as a starting point. Tape the case to the board where it 	
	 belongs. 

9.   Important: Students should be adding information to their own charts as others present. 

10.  Ask if there are any similar cases. If so, students share. 

11.  Discuss and correct any misinterpretations. Refer to the “Teacher’s Chart” for supporting information. 

12.  Tape like cases together in columns and group within columns if possible. Allow students to name the groups. 

13.  When everyone has shared, review the cards on the board and the categories of protected speech they represent. Use 
markers to highlight the cards and distinguish the sub groups. 

14.  Discuss what qualifies as unprotected speech. 

15.  Assign Homework: Students complete the activity “Matters of Interpretation” using the information gained from the 
jigsaw activity. 
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TEACHING ACTIVITIES
DAY 4: You Decide

Overview: Students analyze four free speech scenarios to decide what matters in light of the principles studied and have 
an opportunity to express their own points of view.

Goal: Use sound reasoning to make decisions and support opinions related to free speech matters.

Materials/Equipment Needed: 
Student materials 
• Completed “Matters of Interpretation” 
• Completed Jigsaw Activity: “A Collection of Supreme Court Cases: Free Speech” 
• Activity: “Free Speech Scenarios to Decide”

Procedure: 
1.  Divide the class into discussion groups. 

2.  Distribute the page with the scenarios to each student. 

3.  Allow enough time for the groups to discuss each scenario. Monitor the time and prompt groups to move to each 
topic so they don’t get stuck. 

	
	 Ground Rules 

• 	 There are no right or wrong answers as court rulings vary, too. 
• 	 All viewpoints are welcome as long as they are based on sound reasoning. 
• 	 Apply principles used in other court cases to support conclusions. (Students may use their earlier work 
	 for reference.) 

4.  Reconvene for a large group discussion.  
 Note: Scenarios 2 and 3 are drawn from descriptions of the following real cases:  

BLOGGER CASE: 
In Bivens v. Albuquerque Public Schools, the judge questioned whether sagging pants conveyed any particular message: 
“Sagging is not necessarily associated with any single racial or cultural group, and sagging is seen by some merely as a 
fashion trend followed by many adolescents all over the United States.” The judge said that even if sagging somehow con-
stituted a message, the student failed to establish that reasonable observers would understand any message coming from 
the wearing of sagging pants. 
http://www.firstamendmentschools.org/freedoms/faq.aspx?id=13002 

DRESS CODE CASE: In 2008, the 2nd Circuit Court ruled for the school officials in Doninger v. Niehoff 527 F.3d 41 
(2nd Cir. 2008) School officials could punish a student for blogging critical comments about a school administrator. “We 
have determined, however, that a student may be disciplined for expressive conduct, even conduct occurring off school 
grounds, when this conduct ‘would foreseeably create a risk of substantial disruption within the school environment,’ or at 
least when it was similarly foreseeable that the off-campus expression might also reach campus,” the court concluded. 
http://www.citmedialaw.org/threats/doninger-v-niehoff 

5. Conclude by asking students how they would respond to someone who made this statement: 

“I have a right to free speech, so I can say whatever I want to, however I want to say it, and wherever I want to say it.” 

http://www.firstamendmentschools.org/freedoms/faq.aspx?id=13002
http://www.citmedialaw.org/threats/doninger-v-niehoff
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EXTENSION ACTIVITIES
Have more time to teach?  

•   Debate Internet speech issues raised in this article: 
	 Student Online Expression: What Do the Internet and MySpace Mean for Students’ First Amendment Rights? 
	 By David L. Hudson Jr., Research Attorney , First Amendment Center 
	 http://www.firstamendmentcenter.org/PDF/student.internet.speech.pdf 
 
•   Summarize the findings related to freedom of speech in this survey for the First Amendment Center: State of the 

First Amendment 2008 
	 http://www.firstamendmentcenter.org//about.aspx?item=state_first_amendment_2008&SearchString=survey 

 

RESOURCES

Annenberg Classroom

• Our Rights by David J. Bodenhamer
	 http://www.annenbergclassroom.org/page/our-rights
 
• First Amendment timelines (interactive and PDF)
	 http://www.annenbergclassroom.org/issue/first-amendment

Other Resources

• Oyez
	 http://oyez.org

• Landmark Supreme Court Cases 
	 http://www.landmarkcases.org/korematsu/home.html 

• Exploring Constitutional Conflicts
	 http://www.law.umkc.edu/faculty/projects/ftrials/conlaw/studentspeech.htm 

• First Amendment Center 
	 K-12 Public School: Student Expression  
	 http://www.firstamendmentcenter.org/Speech/studentexpression/index.aspx 

• Student Press Law Center 
	 http://www.splc.org/

• Bill of Rights Institute
	 http://www.billofrightsinstitute.org/

To suppress free speech is a double wrong.  
It violates the rights of the hearer as well as those of the speaker.  

Frederick Douglass 

http://www.firstamendmentcenter.org/PDF/student.internet.speech.pdf
http://www.firstamendmentcenter.org//about.aspx?item=state_first_amendment_2008&SearchString=survey
http://www.annenbergclassroom.org/page/our-rights
http://www.annenbergclassroom.org/issue/first-amendment
http://www.oyez.org

http://www.landmarkcases.org/korematsu/home.html�
http://www.law.umkc.edu/faculty/projects/ftrials/conlaw/studentspeech.htm
http://www.firstamendmentcenter.org/Speech/studentexpression/index.aspx
http://www.splc.org/
http://www.billofrightsinstitute.org/
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• Chapter 6: “The Right to Freedom of Speech” from Our Rights by David J. Bodenhamer

• U.S. Constitution: First Amendment

• “Synopsis of Cases Referenced in Video”

Readings & Resources
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Chapter 6: “The Right to Freedom of Speech” 
from Our Rights by David J. Bodenhamer

The RighT To FReedom oF Speech   57

chapTeR 6

The Right to 
Freedom of Speech

Free speech is our most fundamental—and our most contested—right. It is 
an essential freedom because it is how we protect all of our other rights 
and liberties. If we could not speak openly about the policies and actions  

of government, then we would have no effective way to participate in the 
democratic process or protest when we believed governmental behavior threat-
ened our security or our freedom. Although Americans agree that free speech 
is  central to democratic government, we disagree sharply about what we mean 
by speech and about where the right begins and ends. Speech clearly includes 
words, but does it also include conduct or symbols? Certainly, we have the right 
to criticize the government, but can we also advocate its overthrow? Does the 
right to free speech allow us to incite hate or use foul language in public? 

The framers of the Bill of Rights understood the importance of free expres-
sion and protected it under the First Amendment: “Congress shall make no law. . 
. abridging the freedom of speech.” Both English history and their own colonial 
past had taught them to value this right, but their definition of free speech was 
much more limited than ours. Less than a decade after the amendment’s ratifica-
tion, Congress passed the Sedition Act of 1798, making it a crime to criticize 
the government. Many citizens believed government could forbid speech that 
threatened public order, as witnessed by numerous early nineteenth-century 
laws restricting speech against slavery. During the Civil War, thousands of an-
tiwar protestors were arrested on the theory that the First Amendment did not 
protect disloyal speech. Labor unrest in the 1800s and 1890s brought similar 
restraints on the right of politically unpopular groups, such as socialists, to criti-
cize government’s failure to protect working people from the ills of industrial-
ization and economic depression.

Freedom of speech did not become a subject of important court cases un-
til the twentieth century when the Supreme Court announced one of the most 
amous principles in constitutional law, the clear and present danger test. The 
test was straightforward: government could not restrict speech unless it posed 
a known, immediate threat to public safety. The standard sought to balance the 
need for order with the right to speak freely. At its heart was the question of 
proximity, or closeness, and degree. If speech brought about an action that  was 
dangerous under the immediate circumstances, such as falsely yelling “fire” in 
a crowded theater, then it did not enjoy First Amendment protection.With this 
case, Schenck v. United States (1919), the Court began a decades-long process 
of seeking the right balance between free speech and public safety.

The balance, at first, was almost always on the side of order and security. 
Another case decided in 1919, Debs v. United States, illustrates how restrictive 
the test could be. Eugene Debs was a labor leader from Indiana who had run 
for President four times as the candidate of the Socialist Party of America, once 

“The free communication of 
thoughts and opinions is one  
of the invaluable rights of 
man; and every citizen may 
freely speak, write and print 
on any subject, being respon-
sible for the abuse of that 
liberty.” 

—Pennsylvania Constitution
(1790)
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polling more than one million votes. At a June 1918 rally in Chicago, while 
U.S. troops were fighting in World War I, he told the working-class crowd, “You 
need to know you are fit for something better than slavery and cannon fodder.” 
He was sentenced under an existing federal statute to twenty years in prison for 
inciting disloyalty and obstruction of military recruitment, which the Supreme 
Court upheld.

For the next five decades, the Court wrestled with the right balance between 
speech and order. Much of what defined freedom of speech emerged from chal-
lenges to the government’s ability to regulate or punish political protest. Each 
case brought a new set of circumstances that allowed the justices an opportunity 
to modify or extend the clear and present danger test. Many decisions recog-
nized the abstract right of individuals to speak freely, but each one hedged this 
right in important ways. Always in the background were conditions that pointed 
to disorder, dissension, and danger—the Great Depression, World War II, and 
the Cold War, among them—so the justices were cautious in expanding a right 
that would expose America to greater threats. These cases, however, gradually 
introduced a new perspective on the value of free speech in a democracy, name-
ly, the belief that truth is best reached by the free trade in ideas. 

The belief that society is best served by a marketplace of ideas open to all 
opinions, no matter how radical, ultimately prevailed. In 1927, the Court had en-
dorsed what came to be called the bad tendency test: if officials believed speech 
was likely to lead to a bad result, such as urging people to commit a violent act, 
it was not protected under the First Amendment even if no violence occurred. 
By 1969, however, similar facts produced a different outcome. Ku Klux Klan 
members in Ohio invited a television station to film their rally. Waving firearms, 
they shouted racist and anti-Semitic slurs and threatened to march on Congress 
before their leader was arrested and later convicted under a state law banning 
speech that had a tendency to incite violence. The Supreme Court overturned his 
conviction in Brandenburg v. Ohio and established the rule still in effect today: 
the First Amendment protects the right to advocate the use of force or violence, 
but it does not safeguard speech likely to incite or produce an immediate unlaw-
ful act. The Brandenburg test has allowed Nazis to march, Klan members to 
hold rallies, and other extremist groups to promote views far outside the main-
stream of public opinion.With few exceptions—fighting words and obscenity, 
for example—government today cannot regulate the content of speech.

Even as society was coming to accept a wide range of political ideas, op-
position to an unpopular war raised other questions about the limits and forms 
of free speech. By the mid- to late 1960s, the Vietnam War divided Americans. 

“The most stringent protection of free speech would not protect a man 
in falsely shouting fire in a theatre and causing a panic. . . . The ques-
tion in every case is whether the words used are used in such cir-
cumstances and are of such a nature as to create a clear and present 
danger that they will bring about the substantive evils that Congress 
has a right to prevent. It is a question of proximity and degree.”

—Justice Oliver Wendell Holmes, Jr., Schenck v. United States (1919)
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Although many citizens supported the use of U.S. troops to stop communism in 
Asia, a growing minority, including many draft-age young people, took to the 
streets to oppose the war. The protestors did not limit their efforts to antiwar 
speeches; they also wore shirts with obscene slogans, burned draft cards, and 
desecrated American flags. Using these symbols to protest, they argued, was 
a form of free speech. Soon, the Supreme Court faced the question squarely in 
a case involving a youthful protestor from the nation’s heartland: is symbolic 
speech—messages using symbols or signs, not words—protected by the First 
Amendment?

The first large-scale American demonstration against the Vietnam War oc-
curred in November 1965 when more than 25,000 protestors converged on the 
nation’s capital. Fifty Iowans made the long bus ride, and on the way home they 
decided to make their opposition known locally by wearing black armbands to 
work and school. One member of the peace contingent was Lorena Tinker, the 
wife of a Des Moines Methodist minister and mother of five children. Mary Beth 
Tinker, a thirteen-year-old eighth grader, followed her mother’s suggestion and 
became one of a handful of local public school students who wore this symbol 
of protest to school. This act placed her in the middle of a national controversy 
about student rights and freedom of expression. 

In many ways, Mary Beth was a normal eighth grader. She was a good 
student who enjoyed singing, spending time with her friends, and taking part in 
church activities.What made her different was a commitment to social justice, 
a passion encouraged by her parents, both of whom were known for their activ-
ism. Her parents wanted their children to share their moral and social values, 
and Mary Beth responded eagerly to their invitation to participate with them. 
By the time she became a teenager, she already had attended her first protest, 
accompanying her father to a rally about fair housing. 

Mary Beth Tinker, her brother, John, and a handful of Des Moines students 
planned their demonstration for December 16, 1965. The students’ aim was not 
to protest the war but to mourn its casualties, Vietnamese and American, and 
to show support for proposed peace talks. School officials, however, promised 
to suspend anyone who came to school wearing the armbands, and the school 
principal suspended Mary Beth and sent her home. She was one of five students 
suspended that day for wearing the offending cloth. Significantly, the school ban 
applied only to armbands, in other words, to students who opposed the Vietnam 
War; a number of students that day wore an array of other symbols, including 
the Iron Cross, a Nazi medal. 

When the school board upheld the suspensions, the Tinkers persuaded the 
Iowa Civil Liberties Union to take the case to federal court. Two lower federal 
courts agreed with the school’s action, rebuffing the argument that the policy 
violated the First Amendment guarantee of free speech. The Supreme Court de-
cided otherwise. In its 7-to-2 decision, announced in February 1969, the justices 
held that the wearing of armbands is a symbolic act akin to “pure speech” and 
protected by the right to free expression. The protesting students posed no threat 
to the order required for effective instruction, nor did the wearing of armbands 
interfere with the school’s educational mission. In this instance, the balance be-
tween order and liberty was weighted on the side of the First Amendment. Stu-
dents and teachers, the Court concluded, do not “shed their constitutional rights 
to freedom of speech or expression at the schoolhouse gate.”

Symbolic speech has been the focus of some of our greatest constitutional  
drama.Words may be powerful and provocative, but symbols are often more 
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inflammatory because they are visual and evoke an emotional response. We live 
in an age when we use pictures and symbols to convey important messages, 
whether in politics or the marketplace. For these reasons, the Supreme Court’s 
recognition of symbolic speech as a right protected by the First Amendment 
has been a significant development. Twenty-five years after Mary Beth Tinker 
put on her armband in remembrance of the war dead, Life magazine featured a 
handful of civil liberties cases to celebrate the bicentennial of the Bill of Rights. 
Mary Beth’s case was included, even though the rights of students remained, 
and still are, more limited than those of adult citizens. But her actions as an 
eighth grader expanded our conception of constitutionally protected speech to 
include the symbols we use to express our convictions.

More than most other recent decisions, cases involving symbolic speech 
have revealed how contentious the right of free speech remains in our society. In 
1989, the Supreme Court ruled that the First Amendment protected individuals 
who burned the American flag in protest. This decision was highly controversial, 
and it has resulted in numerous attempts to amend the Constitution to protect the 
flag and, in effect, limit speech in this circumstance. The outcome of this effort 
is uncertain, but the debate raises important questions: What role does this right 
play in our democracy? How does it contribute to our liberty as Americans?

The right to speak freely, without restraint, is essential to democratic gov-
ernment because it helps us develop better laws and policies through challenge, 
rebuttal, and debate.When we all have the ability to speak in the public forum, 
offensive opinions can be combated with an opposing argument, a more inclu-
sive approach, a more effective idea. We tolerate offensive speech and protect 
the right to speak even for people who would deny it to us because we believe  
that exposing their thoughts and opinions to open debate will result in the dis-
covery of truth. This principle is an old one in Western thought. U.S. Supreme 
Court Justice Oliver Wendell Holmes’s dissent in Abrams v. United States, a 
1919 case suppressing free speech, is a classic statement of this view: “The best 
test of truth is the power of thought to get itself accepted in the competition of 
the market, and that truth is the only ground upon which [the public’s] wishes 
safely can be carried out.”

Governmental actions to deny differing points of view, even distasteful or 
unpopular opinions, rob us of the range of ideas that might serve the interests 
of society more effectively. In a case decided almost a decade before Tinker v. 
Des Moines, the Supreme Court found this rationale especially applicable to 
the classroom. “The Nation’s future,” the justices wrote, “depends upon leaders 
trained through wide exposure to that robust exchange of ideas which discov-
ers truth out of a multitude of tongues.” As a nation, we are willing to live with 
the often bitter conflict over ideas because we believe it will lead to truth and to 
improved lives for all citizens.We recognize that freedom of speech is the first 
freedom of democracy, as the English poet John Milton argued during his own 
seventeenth-century struggle to gain this right: “Give me the liberty to know, to 
utter, and to argue freely according to conscience, above all liberties.” The abil-
ity to speak freely allows us to pursue truth, to challenge falsehoods, to correct

mistakes—all are necessary for a healthy society.
Free speech also reflects a commitment to individual freedom and autono-

my, the right to decide for ourselves and to pursue our own destiny. Throughout 
our history, we have been so committed to individual choice that many foreign 
observers believe it is our most characteristic trait. We see it reflected daily in 
everything from advertising slogans—“Have It Your Way”— to fashion state-

“Restriction of free thought 
and free speech is the most 
dangerous of all subversions. 
It is the one un-American act 
that could most easily defeat 
us.”

—Justice William O. Douglas,
“The One Un-American Act”

(1953)
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ments, but fail to recognize how closely freedom is tied to the right to speak 
freely. Free speech guarantees us an individual voice, no matter how far re-
moved our opinions and beliefs are from mainstream society. With this voice we 
are free to contribute as individuals to the marketplace of ideas or a marketplace 
of goods, as well as to decide how and under what circumstances we will join 
with others to decide social and governmental policies.

A commitment to free speech, of course, will not resolve all conflict, not 
if our history is any guide.The debate is most contentious during times of war 
or other moments when national security is at stake. Even then—perhaps es-
pecially then—we will continue to fight over words and symbols because they 
express our deepest hopes and our most worrisome fears. This contest over what 
speech is acceptable and what is not has been a constant theme of our past. 
Rarely do these struggles produce a neat consensus. More often, intemperate 
rhetoric and bitter division have been their legacy, and this angry clamor is one 
of the basic noises of our history.What makes the struggle to protect free speech 
worthwhile is its ability to serve as a lever for change.When we practice our 
right to speak openly, we are defining the contours of our democracy. It is messy 
work, but through it, we keep the Constitution alive and, with it, our dreams of 
a just society.
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“Free Trade in Ideas”
Jacob Abrams was a Russian immigrant and anarchist convicted of violating the Se-

dition Act of 1918, which made it a crime to advocate anything that would impede the 
war effort during World War I. In 1917 Justice Oliver Wendell Holmes, Jr., had written 
the Court’s opinion in Schenck v. United States, upholding similar convictions because 
Congress had a right to regulate speech that posed a “clear and present danger” to public 
safety. But by the time Abrams’s appeal reached the Court in 1919, Holmes had modi-
fied his views. Disturbed by antiradical hysteria, he dissented from the majority’s decision 
upholding Abrams’s conviction in Abrams v. United States. His eloquent discussion of the 
connection between freedom of speech and the search for truth soon became the standard 
used by the Supreme Court to judge free speech cases until Brandenberg v. Ohio in 1972. 
The First Amendment, Holmes reasoned, protected the expression of all opinions “unless 
they so imminently threaten immediate interference with the lawful and pressing purposes 
of the law that an immediate check is required to save the country.”

But as against dangers peculiar to war, as against 
others, the principle of the right to free speech is al-
ways the same. It is only the present danger of im-
mediate evil or an intent to bring it about that war-
rants Congress in setting a limit to the expression 
of opinion where private rights are not concerned. 
Congress certainly cannot forbid all effort to change 
the mind of the country. Now nobody can suppose 
that the surreptitious publishing of a silly leaflet by 
an unknown man, without more, would present any 
immediate danger that its opinions would hinder the
success of the government arms or have any appre-
ciable tendency to do so. . . .

Persecution for the expression of opinions seems 
to me perfectly logical. If you have no doubt of your 
premises or your power and want a certain result 
with all your heart you naturally express your wishes 
in law and sweep away all opposition. To allow op-
position by speech seems to indicate that you think 
the speech impotent, as when a man says that he has 
squared the circle, or that you do not care whole 
heartedly for the result, or that you doubt either your 
power or your premises. But when men have real-
ized that time has upset many fighting faiths, they 
may come to believe even more than they believe 
the very foundations of their own conduct that the 
ultimate good desired is better reached by free trade 

in ideas—that the best test of truth is the power of 
the thought to get itself accepted in the competition 
of the market, and that truth is the only ground upon 
which their wishes safely can be carried out. That at 
any rate is the theory of our Constitution. It is an ex-
periment, as all life is an experiment. Every year if 
not every day we have to wager our salvation upon 
some prophecy based upon imperfect knowledge.
While that experiment is part of our system I think 
that we should be eternally vigilant against attempts 
to check the expression of opinions that we loathe 
and believe to be fraught with death, unless they so 
imminently threaten immediate interference with the 
lawful and pressing purposes of the law that an im-
mediate check is required to save the country. . . . 
Only the emergency that makes it immediately dan-
gerous to leave the correction of evil counsels to time 
warrants making any exception to the sweeping com-
mand, “Congress shall make no law abridging the 
freedom of speech.” Of course I am speaking only 
of expressions of opinion and exhortations, which 
were all that were uttered here, but I regret that I can-
not put into more impressive words my belief that in 
their conviction upon this indictment the defendants 
were deprived of their rights under the Constitution 
of the United States.
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“Malicious Words” versus
“Free Communication”

In response to fears about imminent wars with France in 1798, the Federalist-con-
trolled Congress passed a series of four acts known collectively as the Alien and Sedition 
Acts. Section 2 of the Sedition Act made it a crime to make defamatory statements about 
the government or President. (Sedition is an action inciting resistance to lawful authority 
and tending to lead to the overthrow of the government.) The act was designed to suppress 
political opposition. Its passage by Congress reveals how limited the definition of the right 
of free speech was for some Americans only a few years after the ratification of the First 
Amendment.

Sec. 2. . . . That if any person shall write, print, utter, 
or publish, or shall cause or procure to be written, 
printed, uttered or published, or shall knowingly and 
willingly assist or aid in writing, printing, uttering 
or publishing any false, scandalous and malicious 
writing or writings against the government of the 
United States, or either house of the Congress of the 
United States, or the President of the United States, 
with intent to defame the said government, or either 
house of the said Congress, or the said President, or 
to bring them, or either of them, into contempt or 
disrepute; or to excite against them, or either or any 
of them, the hatred of the good people of the United 
States, or to stir up sedition within the United States, 

or to excite any unlawful combinations therein, for 
opposing or resisting any law of the United Sates, or 
any act of the President of the United States, done 
in pursuance of any such law, or of the powers in 
him vested by the constitution of the United States, 
or to resist, oppose, or defeat any such law or act, or 
to aid, encourage or abet any hostile designs of any 
foreign nation against the United States, their people 
or government, then such person, being thereof con-
victed before any court of the United States having 
jurisdiction thereof, shall be punished by a fine not 
exceeding two thousand dollars, and by imprison-
ment not exceeding two years.

James Madison, congressman from Virginia, and Thomas Jefferson, the sitting Vice 
President, secretly drafted resolutions protesting the Sedition Act as unconstitutional. The 
Virginia and Kentucky legislatures passed these resolutions in 1798. Both resolutions espe-
cially pointed to the act’s violation of First Amendment protections, as seen in the Virginia 
Resolution here. 

Resolved, . . . That the General Assembly doth par-
ticularly protest against the palpable and alarming 
infractions of the Constitution in the two late cases 
of the “Alien and Sedition Acts” passed at the last 
session of Congress; the first of which exercises a 
power no where delegated to the federal govern-
ment, and which by uniting legislative and judicial 
powers to those of executive, subverts the general 
principles of free government; as well as the par-
ticular organization, and positive provisions of the 

federal constitution; and the other of which acts, ex-
ercises in like manner, a power not delegated by the 
constitution, but on the contrary, expressly and posi-
tively forbidden by one of the amendments thereto; a 
power, which more than any other, ought to produce 
universal alarm, because it is levelled against that 
right of freely examining public characters and mea-
sures, and of free communication among the people 
thereon, which has ever been justly deemed, the only 
effectual guardian of every other right.
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That this state having by its Convention, which 
ratified the federal Constitution,expressly declared, 
that among other essential rights, “the Liberty of 
Conscience and of the Press cannot be cancelled, 
abridged, restrained, or modified by any authority 
of the United States,” and from its extreme anxiety 
to guard these rights from every possible attack of 
sophistry or ambition, having with other states, rec-

ommended an amendment for that purpose, which 
amendment was, in due time, annexed to the Consti-
tution; it would mark a reproachable inconsistency, 
and criminal degeneracy, if an indifference were 
now shewn, to the most palpable violation of one 
of the Rights, thus declared and secured; and to the 
establishment of a precedent which may be fatal to 
the other.

The Sedition Act expired in 1801 but not until a number of the Federalists’ opponents, 
including Congressman Matthew Lyon of Vermont, had been convicted of violating the 
law.Today, historians consider the Sedition Act to have been a gross misuse of government 
power. In 1798, the Kentucky Resolutions focused on the rights of states to determine the 
limits of free speech.

Resolved, that it is true as a general principle, and is 
also expressly declared by one of the amendments 
to the Constitution, that “the powers not delegated 
to the United States by the Constitution, nor pro-
hibited by it to the States, are reserved to the States 
respectively, or to the people;” and that no power 
over the freedom of religion, freedom of speech, or 
freedom of the press being delegated to the United 
States by the Constitution, nor prohibited by it to the 

States, all lawful powers respecting the same did of 
right remain, and were reserved to the States or the 
people: that thus was manifested their determination 
to retain to themselves the right of judging how far 
the licentiousness of speech and of the press may 
be abridged without lessening their useful freedom, 
and how far those abuses which cannot be separated 
from their use should be tolerated, rather than the 
use be destroyed.

64 ouR RighTS
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The Constitution of the United States: First Amendment

First Amendment - The Text 
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for 
a redress of grievances. 
On September 25, 1789, Congress transmitted to the states twelve proposed amendments. Two of these, which involved 
congressional representation and pay, were not adopted. The remaining ten amendments, known as the Bill of Rights, 
were ratified on December 15, 1791. 

First Amendment - The Meaning 
Freedom of Speech and of the Press: The First Amendment allows citizens to express and to be exposed to a wide range of 
opinions and views. It was intended to ensure a free exchange of ideas even if the ideas are unpopular. 
 
Freedom of speech encompasses not only the spoken and written word, but also all kinds of expression (including non-
verbal communications, such as sit-ins, art, photographs, films and advertisements). Under its provisions, the media — 
including television, radio and the Internet — is free to distribute a wide range of news, facts, opinions and pictures. The 
amendment protects not only the speaker, but also the person who receives the information. The right to read, hear, see 
and obtain different points of view is a First Amendment right as well. 

But the right to free speech is not absolute. The U.S. Supreme Court has ruled that the government sometimes may be al-
lowed to limit speech. For example, the government may limit or ban libel (the communication of false statements about a 
person that may injure his or her reputation), obscenity, fighting words, and words that present a clear and present danger 
of inciting violence. The government also may regulate speech by limiting the time, place or manner in which it is made. 
For example the government may require activists to obtain a permit before holding a large protest rally on a public street. 

Freedom of Assembly and Right to Petition the Government: The First Amendment also protects the freedom of assembly, 
which can mean physically gathering with a group of people to picket or protest; or associating with one another in groups 
for economic, political or religious purposes. 

The First Amendment also protects the right not to associate, which means that the government cannot force people to join 
a group they do not wish to join. A related right is the right to petition the government, including everything from signing 
a petition to filing a lawsuit. 

Freedom of Religion: The First Amendment’s free exercise clause allows a person to hold whatever religious beliefs he 
or she wants, and to exercise that belief by attending religious services, praying in public or in private, proselytizing or 
wearing religious clothing, such as yarmulkes or headscarves. Also included in the free exercise clause is the right not to 
believe in any religion, and the right not to participate in religious activities. 

Second, the establishment clause prevents the government from creating a church, endorsing religion in general, or favor-
ing one set of religious beliefs over another. As the U.S. Supreme Court decided in 1947 in Everson v. Board of Educa-
tion of Ewing Township, the establishment clause was intended to erect “a wall of separation between church and state,” 
although the degree to which government should accommodate religion in public life has been debated in numerous 
Supreme Court decisions since then.

Source: Justice Learning’s Guide to the Constitution:  What it says. What it means. 
http://www.justicelearning.org/
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1. Tinker v. Des Moines Independent Community School District (1969) (Referred to by Justice O’Connor) 
Background Facts: John Tinker, 15 years old, his sister Mary Beth Tinker, 13 years old, and Christopher 
Echardt, 16 years old, decided along with their parents to protest the Vietnam War by wearing black 
armbands to their Des Moines schools during the Christmas holiday season. Upon learning of their 
intentions, and fearing that the armbands would provoke disturbances, the principals of the Des Moines 
school district resolved that all students wearing armbands be asked to remove them or face suspension. 
When the Tinker siblings and Christopher wore their armbands to school, they were asked to remove 
them. When they refused, they were suspended until after New Year's Day. 
 
Question: Does a prohibition against the wearing of armbands in public school, as a form of symbolic 
protest, violate the First Amendment's freedom of speech protections? 
 
Conclusion: The Court decided that the wearing of armbands was "closely akin to 'pure speech'" and 
protected by the First Amendment. School environments imply limitations on free expression, but here 
the principals lacked justification for imposing any such limits. The principals had failed to show that the 
forbidden conduct would substantially interfere with appropriate school discipline. 

 
2. Texas v. Johnson  (1989)  (Flag burning case referred to by Justice Kennedy) 

Background Facts: In 1984, in front of the Dallas City Hall, Gregory Lee Johnson burned an American flag 
as a means of protest against Reagan administration policies. Johnson was tried and convicted under a 
Texas law outlawing flag desecration. He was sentenced to one year in jail and assessed a $2,000 fine. 
After the Texas Court of Criminal Appeals reversed the conviction, the case went to the Supreme Court. 
 
Question:  Is the desecration of an American flag, by burning or otherwise, a form of speech that is 
protected under the First Amendment? 
 
Conclusion:  In a 5‐to‐4 decision, the Court held that Johnson's burning of a flag was protected expression 
under the First Amendment. The Court found that Johnson's actions fell into the category of expressive 
conduct and had a distinctively political nature. The fact that an audience takes offense to certain ideas 
or expression, the Court found, does not justify prohibitions of speech. The Court also held that state 
officials did not have the authority to designate symbols to be used to communicate only limited sets of 
messages, noting that "[i]f there is a bedrock principle underlying the First Amendment, it is that the 
Government may not prohibit the expression of an idea simply because society finds the idea itself 
offensive or disagreeable." 

 
3. Morse v. Frederick (2007) (Mentioned by Justice O’Connor) 

Background Facts: At a school‐supervised event, Joseph Frederick held up a banner with the message 
"Bong Hits 4 Jesus," a slang reference to marijuana smoking. Principal Deborah Morse took away the 
banner and suspended Frederick for ten days. She justified her actions by citing the school's policy 
against the display of material that promotes the use of illegal drugs. Frederick sued under 42 U.S.C. 
1983, the federal civil rights statute, alleging a violation of his First Amendment right to freedom of 
speech. 
 
Question: Does the First Amendment allow public schools to prohibit students from displaying messages 
promoting the use of illegal drugs at school‐supervised events?  
 
Conclusion:  The Court ruled that school officials can prohibit students from displaying messages that 
promote illegal drug use. Chief Justice John Roberts' majority opinion held that although students do 
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have some right to political speech even while in school, this right does not extend to pro‐drug messages 
that may undermine the school's important mission to discourage drug use. The majority held that 
Frederick's message, though "cryptic," was reasonably interpreted as promoting marijuana use ‐ 
equivalent to "[Take] bong hits" or "bong hits [are a good thing]." In ruling for Morse, the Court affirmed 
that the speech rights of public school students are not as extensive as those adults normally enjoy, and 
that the highly protective standard set by Tinker would not always be applied. 

 
4. Bethel School District No. 403 v. Fraser (1986) (Speech at a high school assembly featured)  

Background Facts:  
At a school assembly of approximately 600 high school students, Matthew Fraser made a speech 
nominating a fellow student for elective office. In his speech, Fraser used what some observers believed 
was a graphic sexual metaphor to promote the candidacy of his friend. As part of its disciplinary code, 
Bethel High School enforced a rule prohibiting conduct that "substantially interferes with the educational 
process . . . including the use of obscene, profane language or gestures." Fraser was suspended from 
school for two days. 
 
Question: Does the First Amendment prevent a school district from disciplining a high school student for 
giving a lewd speech at a high school assembly? 
 
Conclusion:  No. The Court found that it was appropriate for the school to prohibit the use of vulgar and 
offensive language. Chief Justice Warren Burger distinguished between political speech that the Court 
previously had protected in Tinker v. Des Moines Independent Community School District (1969) and the 
supposed sexual content of Fraser's message at the assembly. Burger concluded that the First 
Amendment did not prohibit schools from prohibiting vulgar and lewd speech since such discourse was 
inconsistent with the "fundamental values of public school education." 

 
5. Lee v. Weisman (1992) (High school commencement case featured ) 

Background Facts: In keeping with the practice of several other public middle and high school principals 
in Providence, R.I.,  Robert E. Lee, a middle school principal, invited a rabbi to speak at his school's 
graduation ceremony. Daniel Weisman's daughter, Deborah, was among the graduates. Hoping to stop 
the rabbi from speaking at his daughter's graduation, Weisman sought a temporary restraining order in 
District Court ‐ but was denied. After the ceremony, where prayers were recited, Weisman filed for a 
permanent injunction barring Lee and other Providence public school officials from inviting clergy to 
deliver invocations and benedictions at their schools' ceremonies. When the Court of Appeals affirmed a 
District Court ruling against the schools, Lee appealed to the Supreme Court and was granted certiorari. 
 
Question:  Does the inclusion of clergy who offer prayers at official public school ceremonies violate the 
Establishment Clause of the First Amendment? 
 
Conclusion:  Yes. In a 5‐to‐4 decision, the Court held that government involvement in this case creates "a 
state‐sponsored and state‐directed religious exercise in a public school." Such conduct conflicts with 
settled rules proscribing prayer for students. The school's rule creates subtle and indirect coercion 
(students must stand respectfully and silently), forcing students to act in ways that establish a state 
religion. The cornerstone principle of the Establishment Clause is that government may not compose 
official prayers to recite as part of a religious program carried on by government. 

 
Source of information:  www.oyez.org 
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• Video Follow-Up: “Ten Questions”

• Jigsaw Activity: “A Collection of Supreme Court Cases: Free Speech”

• Activity: “Matters of Interpretation”

• Activity: “Free Speech Scenarios to Decide”

Student Materials
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Video Follow‐Up 

Ten Questions 

Video:  A Conversation on the Constitution:  Freedom of Speech 
Sunnylands Seminars, 2009 

 
 

1. Why do you think the framers valued freedom of speech? 
 
 
 

2. What constitutes “speech”?   
 
 
 

3. Why are all forms of expression important in a democracy? 
 
 
 

4. Why do you think there are limits to free speech?   In your opinion, should there be?  Why? 
 
 
 

5. Why do you think it’s so hard to define what speech is protected and what is not?    
 
 
 

6. Cite the fundamental principle that is the starting point for all judicial decisions related to free 
speech.   

 
 
 

7. List factors brought up by the justices in the video as ones that could matter when resolving free 
speech disputes. 

 
 

 
 
 

8. The Constitution does not define free speech.   What did Justice Breyer mean when he said, “So, 
that’s left up to the people to work out”?  Explain how people help define freedom of speech when 
decisions are made by the court. 
 
 
 

9. What did you learn from the justices about the process for deciding free speech matters?   
 

 
 
 
10.  According to Justice Breyer, what is “the worst thing you can do by way of abridgment”? 

Video Follow-Up: Ten Questions
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Activity 

Free‐Speech Scenarios to Decide 

Instructions:  Reflect on the principles used by the courts to resolve free speech disputes as you discuss 
the following scenarios in your group. 
 
 

1.  Off‐campus speech (A scenario described by Justice Breyer in the video) 
Thinking it would be a fun thing to do, a group of students get together at someone’s house to write a 
newspaper about the worst things their teachers said that day and distribute it amongst their friends.   
The newspaper contains insults and uses crude and offensive language when describing their teachers.   
Now the school wants to discipline them for it.  Can they do it?  The school thinks it’s a bad idea for 
education to have the students meet in their houses and pass out a newspaper that criticizes all the 
teachers in very rude, explicitly awful, slangy ways, so they say, “This is part of our discipline.”  
 
Q:  How far should the boundaries of authority for a school reach and what criteria should be used to     
      make that decision? 
 
 

2.   Dress code 
A student persisted in wearing sagging pants to school even though he was told it was against the high 
school’s dress code.  After repeated violations, he was given a long‐term suspension.   The student 
argued that his wearing of the sagging pants conveyed the particular message of African American 
heritage in the hip‐hop fashion and lifestyle.    
 
Q:  Was the student’s First Amendment right to free speech denied? 
 
 

3.  Blogger 
Administrators bar a high school student from running in a student election after the student criticizes 
them in a blog for their handling of a student festival.  In the blog, the student calls the administrators 
names and asks fellow students and parents to complain to the superintendent to make him mad.   
Inappropriate language was used in the post, which was written and sent from home. 
 
Q:  Does the student blogger have a free speech defense? 
 
 

4.  Cyberbullies 
A student wrote derogatory and hateful comments about another student and posted them online for 
everyone to read.  The comments caused significant emotional distress and interfered with the 
student’s ability to participate fully in school.   School officials punished the author, and the parents 
are suing the family.  The school takes the position that it can punish student conduct if it disrupts 
class work or involves substantial disorder or invasion of the rights of others even if the student is 
not in class.   
 
Q:  When do students’ online comments “cross the line” and become First Amendment concerns? 
      Should Internet speech be regulated, and if so, what criteria should be used?  
      Would it matter if a teacher was being defamed instead of a student?  
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Lesson:  Freedom of Speech:  Finding the Limits
 

Teacher Materials 

• Teacher’s Chart for jigsaw activity:  “A Collection of U.S. Supreme 
Court Cases:  Free Speech” 
 

• Answer Key:  Ten Questions  
 

• Teacher’s Chart for jigsaw activity: “A Collection of Supreme Court Cases: Free Speech”

• Answer Key: Ten Questions

Teacher Materials
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Answers 

Ten Questions 
 

Video:  A Conversation on the Constitution:  Freedom of Speech 
Sunnylands Seminars, 2009 

 
1. Why do you think the framers valued freedom of speech? 

It allowed one to speak out against the government without fear of reprisal. 
2. What constitutes “speech”?  

Any expression of ideas, including symbolic speech 
3. Why are all forms of expression important in a democracy? 

Justice Kennedy:  It’s who we are.  We define ourselves by what we say, what we read, by what we 
think, what we hear, by what we sing, by what we pray. This is who we are.  This is our self‐
definition.  We define ourselves; the government does not define us. 

4. Why do you think there are limits to free speech?   In your opinion, should there be?  Why? 
Answers will vary. 

5. Why do you think it’s so hard to define what speech is protected and what is not?    
Answers will vary. 

6. Cite the fundamental principle that is the starting point for all judicial decisions related to free 
speech.   
Congress shall make no law. . . abridging the freedom of speech (First Amendment) 

7. List factors brought up by the justices in the video as ones that could matter when resolving free 
speech disputes. 
Examples include:

criticism of the government 
political matters 
personal beliefs 
beliefs on societal matters 
speech stirring up racial hatred 
putting people in immediate danger 
clear and present danger 
hate speech 
symbolic speech 
age—18 and over; 3‐year‐old 
place – public school, home,  
public  or private forum 
public school 
private school 

government institutions 
public park 
personal locker 
day‐care center 
military 
high school students 
college students 
student speech against the college 
protest at a college 
protest rights—college, junior high 
voting age 
school discipline 
speech at home

8. The Constitution does not define free speech.   What did Justice Breyer mean when he said, “So, 
that’s left up to the people to work out”?  Explain how people help define freedom of speech when 
decisions are made by the court. 
Under the Constitution, it’s the people who have the ultimate responsibility and power to shape the 
government and determine its laws.   By bringing free speech disputes to court for resolution, the 
people request the court to decide if First Amendment rights have been denied.  The body of 
collective court decisions, known as case law, helps to define what freedom of speech means in this 
country.  And it has changed from time to time. 

9. What did you learn from the justices about the process for deciding free speech matters?   
Answers will vary.

10.  According to Justice Breyer, what is “the worst thing you can do by way of abridgment”? 
Stop somebody from talking simply because you don’t like what he says. 
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Grades 5‐8 Content Standards Alignment 
The following chart shows a more granular alignment at the standards level.  

National Standards for Civics and 
Government Gr. 5‐8 

Lesson:  Freedom of Speech:  Finding the Limits 

Specific Content Standards  Understandings Reinforced by the Lesson 
 I.A.1. Defining civic life, politics, and 
government. Students should be able to 
explain the meaning of the terms civic life, 
politics, and government. 

Serving on juries is a very important way that ordinary citizens 
participate in civic life.  By serving on juries, citizens help resolve 
disputes in the community and punish those who break the law.  
 
 

I.A.2. Necessity and purposes of 
government. Students should be able to 
evaluate, take, and defend positions on why 
government is necessary and the purposes 
government should serve. 
 

The federal courts, which make up the judicial branch of the 
federal government, are responsible for interpreting the law, 
evaluating the constitutionality of federal laws, and the peaceful 
resolution of legal disputes.   

I.B.2. The rule of law. Students should be able 
to explain the importance of the rule of law 
for the protection of individual rights and the 
common good. 

Adherence to the rule of law by all parties makes it possible to 
resolve legal disputes peacefully through the judicial process.   
 
Court decisions help ensure that the law is interpreted 
consistently and applied fairly for the protection of individual 
rights and the common good.   
 

I.C.2. Purposes and uses of constitutions. 
Students should be able to explain the various 
purposes constitutions serve. 

It is the Constitution that defines the judicial branch of 
government and gives it the power to interpret the laws and 
resolve disputes. 
 
As the supreme law of the land, the U.S. Constitution protects 
individual rights and promotes the common good.  
 

II.A.1. The American idea of constitutional 
government.  Students should be able to 
explain the essential ideas of American 
constitutional government. 
 

The People are the ultimate source of the power in American 
constitutional government.   
 
Freedom of speech is a right described guaranteed by the 
Constitution in the Bill of Rights 
 

II.C.1. American identity. Students should be 
able to explain the importance of shared 
political values and principles to American 
society. 

The U.S. Constitution identifies basic values and principles that 
are American distinctives.  These include respect for individual 
rights, justice under the law, and the right to live in peace. 
When Americans get involved in the judicial process they act on 
these shared values and principles in ways that reinforce and 
strengthen them. 
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Government Gr. 5‐8 
Specific Content Standards  Understandings Reinforced by the Lesson 

II.D.1. Fundamental values and principles. 
Students should be able to explain the 
meaning and importance of the fundamental 
values and principles of American 
constitutional democracy. 

Fundamental values and principles expressed in the U.S. 
Constitution include 
• individual rights  (majority and minority rights) 
• justice 
• openness and free inquiry 
 
Principles of American constitutional democracy include 
• rule of law 
• individual rights 

 
III.E.1. The place of law in American society. 
Students should be able to explain the 
importance of law in the American 
constitutional system. 

The courts make decisions based on the rule of law.  These 
decisions are made to protect individual rights and promote the 
common good.  

 
 

III.E.3. Judicial protection of the rights of 
individuals. Students should be able to 
evaluate, take, and defend positions on 
current issues regarding judicial protection of 
individual rights. 
 

The U.S. Constitution to ensure judicial fairness and the 
protection of individual rights.  
 

V.B.1. Personal rights. Students should be 
able to evaluate, take, and defend positions 
on issues involving personal rights. 
 

The U.S. Constitution protects freedom of speech as a personal 
right. 

V.B.2. Political rights. Students should be 
able to evaluate, take, and defend positions 
on issues involving political rights. 

Freedom of speech is important as a political right which allows 
individuals to criticize the government without fear of 
punishment.  
 

V.C.1. Personal responsibilities. Students 
should be able to evaluate, take, and defend 
positions on the importance of personal 
responsibilities to the individual and to 
society. 

Everyone involved in the judicial process has personal 
responsibilities as a citizen to respect the rights and interests of 
others.  
 
 
 

V.C.2. Civic responsibilities. Students should 
be able to evaluate, take, and defend 
positions on the importance of civic 
responsibilities to the individual and society. 

 

There are civic responsibilities associated with being an American 
citizen involved in the judicial system.  These include:  

• obeying the law 
• respecting the rights of others 

V.D.1. Dispositions that enhance citizen 
effectiveness and promote the healthy 
functioning of American constitutional 
democracy. Students should be able to 
evaluate, take, and defend positions on the 
importance of certain dispositions or traits of 
character to themselves and American 
constitutional democracy. 
 

Courts may help with problem‐solving in a constitutional 
democracy, but the extent of their success depends on all 
participants exercising certain dispositions or traits of character 
that include respect for the rights of other individuals. 
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National Standards for Civics and 
Government Gr. 5‐8 

Lesson:  Freedom of Speech:  Finding the Limits 

Specific Content Standards  Understandings Reinforced by the Lesson 
V.E.1. Participation in civic and political life 
and the attainment of individual and public 
goals. Students should be able to explain the 
relationship between participating in civic and 
political life and the attainment of individual 
and public goals. 
 

Participation in the judicial process is not only a way to resolve 
current disputes, but a way to affect the way of life for others in 
the future.   
 
 

V.E.5. Knowledge and participation.  
Students should be able to explain the 
importance of knowledge to competent and 
responsible participation in American 
democracy. 
 

A  constitutional democracy requires the participation of an 
attentive, knowledgeable, and competent citizenry 
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Grades 9‐12 Content Standards Alignment 
The following chart shows a more granular alignment at the standards level.  

National Standards for Civics and 
Government Gr. 9‐12 

Lesson:  Freedom of Speech:  Finding the Limits 

Specific Content Standards  Understandings Reinforced by the Lesson 
 I.A.1. Defining civic life, politics, and 
government. Students should be able to 
explain the meaning of the terms civic life, 
politics, and government. 
 

Interpreting laws and resolving legal disputes are the 
responsibilities of the judicial branch of government. 

I.A.2. Necessity of politics and government. 
Students should be able to explain the major 
arguments advanced for the necessity of 
politics and government. 
 

The form and function of the government in the U.S. as defined 
by the U.S. Constitution helps people work collectively to 
accomplish goals and solve problems they cannot achieve on their 
own.   

I.B.2. The rule of law. Students should be able 
to evaluate, take, and defend positions on the 
importance of the rule of law and on the 
sources, purposes, and functions of law. 
 

Adherence to the rule of law by all parties makes it possible to 
resolve legal disputes peacefully through the judicial process.   
 
 

I.B.4 The relationship of limited government 
to political and economic freedom. Students 
should be able to explain and evaluate 
competing ideas regarding the relationship 
between political and economic freedoms. 
 

Freedom of speech is a political freedom established by the 
Constitution. 

II.C.1. American national identity and 
political culture. Students should be able to 
explain the importance of shared political and 
civic beliefs and values to the maintenance of 
constitutional democracy in an increasingly 
diverse American society. 
 

The U.S. Constitution identifies basic values and principles that 
are American distinctives.  These include respect for the law, 
protection of individual rights, and justice under the law. 
 
 

II.D.3. Fundamental values and principles. 
Students should be able to evaluate, take, and 
defend positions on what the fundamental 
values and principles of American political life 
are and their importance to the maintenance 
of constitutional democracy. 

The following values and principles are important for the judicial 
process to work effectively: 
• individual rights  (majority and minority rights) 
• openness and free inquiry 
• justice 
 
Principles fundamental to American constitutional democracy 
include 
• individual rights 
• rule of law 
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National Standards for Civics and 
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Lesson:  Freedom of Speech:  Finding the Limits 

Specific Content Standards  Understandings Reinforced by the Lesson 
III.B.1. The institutions of the national 
government. Students should be able to 
evaluate, take, and defend positions on issues 
regarding the purposes, organization, and 
functions of the institutions of the national 
government. 
 

The court system is part of the judicial branch of government. 

III.D.1.The place of law in American society. 
Students should be able to evaluate, take, and 
defend positions on the role and importance 
of law in the American political system. 
 

Courts make decisions based on the rule of law in order to protect 
the rights of citizens and promote the common good.   
 

 

III.D.1. Judicial protection of the rights of 
individuals. Students should be able to 
evaluate, take, and defend positions on 
current issues regarding the judicial 
protection of individual rights. 
 

The Constitution ensures judicial fairness and protection of 
individual rights.  
 

V.B.1. Personal rights. Students should be 
able to evaluate, take, and defend positions 
on issues regarding personal rights. 

Adherence to the rule of law helps secure personal rights in 
American constitutional democracy. 
 
Personal rights include 
• freedom of thought and conscience 
• freedom of expression and association 
 
A vigilant citizenry helps protect and secure these rights for 
others. 
 

V.B.2 Political rights. Students should be able 
to evaluate, take, and defend positions on 
issues regarding political rights. 

Freedom of speech is important as a political right which allows 
individuals to criticize the government without fear of 
punishment.  

V.B.5. Scope and limits of rights. Students 
should be able to evaluate, take, and defend 
positions on issues regarding the proper 
scope and limits of rights. 
 

The scope and limit of rights related to freedom of speech are 
defined by principles established through Supreme Court 
decisions and case law. 

V.C.1. Personal responsibilities.  
Students should be able to evaluate, take, and 
defend positions on issues regarding the 
personal responsibilities of citizens in 
American constitutional democracy. 
 

Everyone involved in the judicial process has personal 
responsibilities as a citizen to respect the rights and interests of 
others.  
 
 

V.C.2. Civic responsibilities. Students should 
be able to evaluate, take, and defend 
positions on the importance of civic 
responsibilities to the individual and society. 

 

There are civic responsibilities associated with being an American 
citizen involved in the judicial system that include: 
• obeying the law 
• respecting the rights of others 
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Specific Content Standards  Understandings Reinforced by the Lesson 
V.D.2. Dispositions that foster respect for 
individual worth and human dignity. 
Students should be able to evaluate, take, and 
defend positions on the importance to 
American constitutional democracy of 
dispositions that foster respect for individual 
worth and human dignity. 
 

Those with respect for individual worth and human dignity tend 
to have these dispositions:  
• Respect for the rights and choices of individuals—holding and 

advocating differing ideas  
 

 

V.D.4. Dispositions that facilitate thoughtful 
and effective participation in public affairs. 
Students should be able to evaluate, take, and 
defend positions on the importance to 
American constitutional democracy of 
dispositions that facilitate thoughtful and 
effective participation in public affairs. 
 

Traits that  facilitate thoughtful and effective participation in 
public affairs include 
• respect for the rights of other individuals 
• respect for law 
• tolerance of ambiguity 

 
 

V.E.1. The relationship between politics and 
the attainment of individual and public 
goals. Students should be able to evaluate, 
take and defend positions on the relationship 
between politics and the attainment of 
individual and public goals 
 

Participation in the judicial process is not only a way to resolve 
current disputes, but a way to affect the way of life for others in 
the future.   
 
 
 
 

V.E.3. Forms of political participation.  
Students should be able to evaluate, take, and 
defend positions about the means that 
citizens should use to monitor and influence 
the formation and implementation of public 
policy. 
 

Students who are knowledgeable citizens can seek to promote 
individual rights by participating in the judicial process.  

 

V.E.5. Knowledge and participation.  
Students should be able to explain the 
importance of knowledge to competent and 
responsible participation in American 
democracy. 
 

A constitutional democracy requires the participation of an 
attentive, knowledgeable, and competent citizenry. 

 


